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Some Reflections on the Concept of “Public Welfare”

% H B

Hiroshi Yasuda

In the draft Constitution of Japan, prepared by the staff of General MacArthur,

distinction was made between “common good” (Art.11), “general welfare” (Art.12

and 21) and “public welfare” (Art.27). The Japanese government misunderstood

these three phrases for synonymic. They were indiscriminately translated
“kokyo - no - fukushi.” Hence subsequent confusion.

An attempt is hereby made to disentangle such confusion.
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The freedoms, rights and opportunities enunciated by this Constitution...
involve an obligation on the part of the people to prevent their abuse and to
employ them always for the common good.

F13%& (BREFE125) & —
Their right to life, liberty and the pursuit of happiness within the limits of the
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general welfare shall be the supreme consideration of all law and of all

governmental action.

F22% BEH21%) 33—

Freedom of association, movement and choice of abode are guaranteed to
every person to the extent they do not conflict with the general welfare.

F29% (EEH2THR) 3—

The right to own property is inviolable, but property rights shall be defined by
law, in conformity with the public welfare.
3 HEZETIE., “common good” — “general welfare” — “public welfare” &. 3
WBODXENHVONTW S,

3ok « FKFEEHIZ.  “general welfare” DIAT MMEROMRE., EE, KL
KDOWTHEHN b ORL—MA X FEE LRIALTVWS, LML T, COEEIE “police
power” EEEUFTWTWAS, “police power” DIETIE, THAMEORE. £, &
fEZ Oth—AE DB (general welfare) 46 - O LI H 27O ICKEDILELHIE -
HITT B4R SRIALTVWS (COHRAT E#E) LV->TVLEH RLDENTIEHA
L b SAENIER - BiB%159THA D, £/ TME) &EWVWHAY, BERRILE L
BHIEICEERDOEREHEALSLTHA D.)0

“general welfare” IZ2WTid, “within the limits of the general welfare” KU
“to the extent they do not conflict with the general welfare” W2 EWEIL P icHk
ONB3LHIC MRR) 2FXT bDEABIENTES, MRAI &id. ThaxBAHI L
DEHFEINRBV—RTH D, BEHETH 5, DEADITEN O—FEB R I 0ENIF]E
FEHIRT 5,

Zhicx L “common good” KU “public welfare” (&, 2 LIFHE. MEESTH
AN, ZNONHVLWONTVAXRKICEBOLLTH, £9THbB, bbb, ThOoDAR
DFEE I FEOBHENFIICWIZR o N, ZOHMTHENPFICRENTIEWVWRD
HIFFrZ A LIZW,

HAKFIZ. EREZHRTIBICNoDHEE—RIC TAkDEH) &L RVTC
NEIRT 2 E = H—FIC “public welfare” ELTLE 57,
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I. FEAEDHB
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26%95586H) Thd,

BRIV S, EEE. BAOHRUEREHEEAL T EFKGHIE—IGFELTL
Z2HDEVSENTES, UL, Bk, BAORFESIC DX, ZDOHuxthdEH|
ROEHEZEETIHBETIIEL . AR AEOBHHICK LILOVIRD ) 2BV T, £
DEHBEZETHIENTERICEEE D, AHOBEUOBEFICESE, ZOEHBICHIR
NMAONBIEDHEIEF. AREBBDHRT H2EIATHE—&,

EARIZ. T TV, BbIic, BREICE D BADOEREENCXT S 2 EaRGI3.
BAOEHBREFEIN G b o3IND b5 HADHEENTLR2NEOLSL LT OHERFD
RO SEBT B I ENTERVWL I LIGEIT, BB, D& I REEERELVLE
e 2B KLENOBENSHRITH EROICEVTHFINEINEI LBV ETHH
nwW—-=~¢&,
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NRTOERICWOWAEFELFEREL, 20—B& LT, BROEFHELRET 5E. &
BB TSI B B REERA B L TV A S EREOHTH S, COLD
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TIBT BBA L RN - T, AHABRBEBROEMRO—FEE LT, ThIC—EDSEN
HEHEBAHTL L. bELLEENTFEL, o, FBETHLIAHLHET 500
BTHDy EVWHIDTH 5,

HENHOLELEHRFE VI BRSBTS (AEOFH 1cHT 2EROESIZ. BE
W BEDLEOMBETH . SEFHICHE L, TR L, HED XS i MEHER
HEEAR) EWHERTENERV. Z07bICT 2 REIREARY 5 &, BEFEL S
L5 3, |

HR G ChERD T, 20BERITERORENHNAEET Z20EEAE L. 1272,
SERDNZ DRENEL G L . DRENREHEENE LA REETH L LDPETH S
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BEICR-T, ChEBREBLL T, ZOUNEETET A LNTELHDLET HDONH
WMTHE—EW->TWE, LHL, D) ZEBIGEETIEZEEFELPZICTATVS
AAEZEEOEARFRICNT 5 EIIX8D LGV,
FLTHOOBBATEES 1 3% - B2 250 TRLOFH 122V THANS L, ki
DEHICEETIE “general welfare” &> TWILEHLZNTH D, KEHIZ. H
HOHEAXET 2120, EHSEAHVTWAROTHS, HRHEZRNEE) L0
EOLMEESEZRASELDR. BEEOERICRT 2 b0 LEHRITNITL S,

M. HHEZOHRH

(1) Fi3. BAEBEEOKREISHEROIERE L. 72 Y HaRERSEHFOT &EH|
#i| Lochner v. New York, 198 U.S. 45 ; 25 S.Ct. 539 ; 49 L. Ed. 937(1905) %2 & SAICE
WTWhbDEER S, |

D IC[RIHIR DRI E L RIREMRERT 5,

2) HHEEREIE. EAZHBOEEN SR 2, ZHEHORERO T T, BARZE
NENARDO S DHRELICHSOBEB TALDEMEREST S ENTELL DTN
too &, HIFLOLWRBEERIT I,

LHL. 2ORETI I ELFENENI,

9. FEHEOLBRFHRENHIFEL L -1,

(3) 18024, 4F)RT IMEHDRAEE - MIcBId 54=#) (Health and Morals of
Apprentices Act) MEIEX Ntz Rk ERERICBT 2HELEOHEED LEN5,

HEI L. ENNEDE - LFOMRE - BARAORELENELTVWEROE, Lk
BRHmIIEN K HTH B,

Lnaic, ZNDBEHBEOHBSRUERBT I L1083 L. BEMEEROEE
EOBMBTHMLIERINDS L DI S,

1 8 3 64, CobdenhEVLFHO—HITV S, TEHIHHEEROKRSEICHS
ZLHOSDFEICHVT, HROMAIL HE S HOTRAEV, BHDES S LT HBER.
#EDSHTHEUNLEED OTH 5, TRIFHERBZOLODIC, MIEES S
&, BOEROEE. BEHANERINL I EADMEE, BHELL> L9580k mMEL
£HETEHERE, RTINSO LDEHKT 5, BHRM TS, RREBRLTHE
ELTH, HOER->TEIMIDTREE S 2L b HRXHOKMUEBELG| &
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Z 9 &V RIS ERIRA 1S BoASZRMT B AEN LD BEETHE L&) &

4) 7 AYATEFEILEDG WEOEEFR -, D EBBEEEEL ORRTHFO
MLt -7 &3, tOEL KB EEMTH 1o 74 Y ATREHFHNEEILES
A O EMS, LIFLIEIh oM. MEBHFrTSEbI,

B) PRTENILER LNV TEFbN S,

SGREBEHEEE | 4A&FBIHIE, T LHEEMNEVLEBESLEDOF (due
process of law) 1L S OVT, MANS bR, BEHXBHELZE > TRUELEL) &
EHTW, £ LTHBNL, TEHICIE “the right of a citizen...to live and work where
he will; to earn his livelihood by any lawful calling, to pursue any livelihood or
avocation, and for that purpose to enter into all contracts which may be proper,
necessary, and essential to his carrying out to a successful conclusion and the
purposes above mentioned”. $RbHHLENDEM - BERIROHHE - EXOEHNG
FhabodE LT (Allgeyer v. Louisiana, 1897),

5T, B EMTEOFE CL 2RO HBERMLES L5 bERLTL
1o

HBEMED TEXSSEOF KLSBVWTHHEE > TV B EFRT 5HFT, RS
& > TEREGEEHFOFHERD S I ENTEIS

FitLochner Bfid, IRD LBV TH 5,

Za—3—IMEE, S TEOFEHEICOE 1 A6 0 - 1 B 1 0BEEEBLTH
BB TIERSIEWETED TV, Lochnerid ZOMEIER L THEB S LT
Fanf, THITH LLochnerid, TOMikid. TESUEFHE) KL oBLWTRHDHE
HEED bOTEE - WY THHELERLI

IV. Lochner ¥|it——Z DIk X F = LFEIR
(1) HRE, FFTERDOLIICWVD,

The statute neéessarily interferes with the right of contract between the
employer and employees, concerning the number of hours in which the latter
may labor in the bakery of the employer. The general right to make a contract in
relation to his business is part of the liberty of the individual protected by the

14th Amendment of the Federal Constitution... Under that provision no state
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can deprive any person of life, liberty, or property without due process of
law. The right to purchase or to sell labor is part of the liberty protected by this
amendment, unless there are circumstances which exclude the right.

I ITR. FHBERNARERE LFHBE L OMDEHONEL LT LD TH-> T, |
Al L THEBEOREICWIENRONENELDTH LI ENHRENA TV 5,

N DHROEREEL TV S,

FELLTR., HHERERAEOIRRT 2HBRMLIES T HME b2V, 22T
FEE L. FEREFRORBIZ KD TINE2ICII 6 &0 5, AN, D)2 ESHD
BETH 5,

UL, BHER. ThEBERIEETHSE L. THICEENTEREZZDE L, &
R, FEHEL, FAELFACCEZNOLEETHD . AMENERBHICHHT 2REL
ADEITHIEV, BHEDOERTIE. COHRTHEBFOBHELENCLBREENS
FoTWEDTH S, HHEHORREE >/ LIZOWEZLILN,

(2) There are, however, certain powers, existing in the sovereignty of each state in
the Union, somewhat vaguely termed police powers, the exact description and
limitation of which have not been attempted by the courts. These powers,
broadly stated, and without, at present, any attempt at a more specific limitation,
relate to the safety, health, morals, and general welfare of the public. Both
property and liberty are held on such reasonable conditions as may be imposed
by the governing power of the state in the exercise of those powers, and with such
conditions the 14th Amendment was not designed to interfere.

T, BMIE TEERE) LFENAEREL-TVAI L, ZL T, BEELE.
NIOLLR, R, BERT—MRIIBHLICO DD BHERRTH 5 E0MNTV S, A
. BEEETEL THMENRERICOZAEBNICHELINSEHEMAZ LN TE
5E0HDTH B,

HRX S TRF*OR e, RE, BEERU—MEEIL SO0, BL - B - Efid—
RENBHOBIREATEINA D GEICHIA L BREFHUOLEREBRBE L),

BAEEEOREE R, A, HHRUEEERICH T 2EROENIZ. COLHIUBE
BRICHIT D “general welfare” IR LEWIRD, BEHINBEEEZ/-DTH 5,
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Wh, CCTRELTEBZILLI LN S B,

SIHENIEA T, BEEICOWVWT ThhEWn) ThbEd, EELEENIERD
IDEHFTIC XL > THA NI ED M -12) Ev T4 KO BENLERSTER
HBEOLDNILNN) EMEDOATVS, BEEOHSN H0E V) THHILEBETE
LBRVWDOTHAD, LML, JCTRHIEREEEEROITHLE L THRES B0, Th
ELBERELENT S LDE L TERT IO >TVWEDTH D, &5 XEHHE
MIHVEN TH->TEWHDTHS I b HHEL L TR, BoDHME T ICHR-
THEML L 7 AREBIC VT O TRERCERTER ST | 2RI BVTTEIDIFITEVN
HWEES,

C O, FIROKERAEZ B 51EE > T3,

(3) KIZBEA S,

The state, therefore, has power to prevent the individual from making certain
kinds of contracts, and in regard to them the Federal Constitution offers no
protection. If the contract be one which the state, in the legitimate exercise of its
police power, has the right to prohibit, it is not prevented from prohibiting it by
the 14th Amendment. Contracts in violation of a statute, either of the Federal or
state government, or a contract to let one’s property for immoral purposes, or to
do ‘any unlawful act, could obtain no protection from the Federal Constitution, as
coming under the liberty of personvor of free contract.

COMAT, BIX-F2XE. INETHXRLILOFEELTHY ., LW,

FEIXE, OECRELLTWEEER B,

BESUIMOFIEEICER T 2 ZANLESLEEICL B REEZT TV EL S, Ll
MNOFIEE—EHOFIEEILC C TRAA—ICBRTEIENTH > TH, BEHEE
DNEEBETHNE ZHIFHITH 5, %9 ThHIE I ZRKEMNENEETEEORNR LML -
TWADTH 5B,

Ffo. NEEL BN HOBYOEEEZ OMRELITAEENE I 5N, BiE
CEBBRFEEZFLEVEVS, LHL. DBV ENE SN D0 ZHOAENNKE
Btk 3, T 2HIEEICL ZRFOERICBVTREET O RFHEV TRV,
4) iTHEL,
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In every case that comes before this court, therefore, where legislation of this
character i1s concerned, and where the protection of the Federal Constitution is
sought, the question necessarily arises: Is this a fair, reasonable, and
appropriate exercise of the police power of the state, or is it an unreasonable,
unnecessary, and arbitrary interference with the right of the individual to his
personal liberty, or to enter into those contracts in relation to labor which may
seem to him appropriate or necessary for the support of himself and his family?
oS b. ChETHERSNTVEBEDOEVELICTEL VLI TH D, BRI

MEOERXTH BN, JTICsIALLEFUACHLZ( DEROELZEATVS,

6) ROXEIZ, BUENDOEHZR,

There 1s no reasonabie ground for interfering with liberty of person or the
right of free contract, by determining the hours of labor, in the occupation of a
baker. There is no contention that bakers as a class are not equal in intelligence
and capacity to men in other trades or manual occupations, or that they are not
able to assert their rights and care for themselves without the protecting arm of
the state, interfering with their independence of judgment and of action. They
are in no sense wards of the state.
HHEOFEZFICLNE, HBEIZ. BEHDETKVWLUL, BoDEFNIZBESFH &

MTEBRBTTHD, EFENMREOFEELMND I LG, FHEHBEOHM LITEIOAHhIC
TH9 BT Licli s, HHERL. BROWRRATREV—E050TH 5,

6) HRIZ. T ITAREMNENEERITEOEUEREL TV ALENEEET S, ¥
i TRkoLe, EEKIRUEIL 22V TW D,

...we think that a law like the one before us involves neither the safety, the
morals, nor the welfare, of the public, and that the interest of the public is not in
the slightest degree affected by such an act.

FlEfenT M2 IKERT 5,

Clean and wholesome bread does not depend upon whether the baker works

but ten hours per day or only sixty hours a week. The limitation of the hours of

labor does not come within the police power on that ground.
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There is, in our judgment, no reasonable foundation for holding this to be
necessary or appropria?e as a health law to safeguard the public health, or the
health of the individuals who are following the trade of a baker.

HiRIE, COEREAROBREETFTLIDOERSE L THENI DB LD EAENE
GEMGIEHNEVE VWS KT, RN VEIIRET 2AAORRET5EEELT
bEIOBETEHDEFFEVELEVWE LTV S,

HrOEE, o THIE, BAORRIZZOBEABSNVEHSEETXELDOTHD ., AH
BHCERDON AT RERO TEWRTTH S, TS bbb oT ., BB EADREIC
ERTEDE. RNRUBADNMEETHLLEZDFTIEONI ANV O RRITEE LT HRD
LONEBESHICEN DD S LW,

(7) It was further urged on the argument that restricting the hours of labor in the
case of bakers was valid because it tended to cleanliness on the part of the
workers, as a man was more apt to be cleanly when not overworked, and if
cleanly then his “output” was also more likely to be so... The connection, if any
exist, is too shadowy and thin to build any argument for the interference of the
legislature. If the man works ten hours a day it is all right, but if ten and a half
or eleven his health is in danger and his bread may be unhealthy, and, therefore,
he shall not be permitted to do it. This, we think, is unreasonable and entirely
arbitrary.

BRI, AHEORTFEREOHFEEETET S, ThVEADKERNEHHBERET S
ELTH, 29952 LICE > TREDOHFELL2VMFINIEEIIRONE, Jhn
HIRDBIETH 5, '

8) HRIE. COMEEBFRETHUEOE., REOHEIMLARLTELEEELEIAEMS
BWThHsHrH L0,

No trade, no occupation, no mode of earning one’s living, could escape this

all - pervading power, and the acts of the legislature in limiting the hours of

labor in all employments would be valid, although such limitation might

seriously cripple the ability of the laborer to support himself and his family.
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C TR, BEEZENT, FOLE—KicBT 2800 REEEHMT 3,

THbhb—

B3, N UBADFHBEHORHIEZRD B & HIRIT. iRERA. HERA. KT,
FEBA. BWRER. 81T - HREHF - REEFREZOMT NTOEEICL T 2FHE
EFTHRBENCIRT B L5 BETHAHI LV,

LU 2B ¥R OGRE I AERED AN LISV,

9) HEMOSBEROZITIR, BEBROHIEATH 5,

It is also urged, pursuing the same line of argument, that it is to the interest of
the state that its population should be strong and robust, and therefore any
legislation which may be said to tend to make people healthy must be valid as
health laws, enacted under the police power. If this be a valid argument and a
justification for this kind of legislation, it follows that the protection of the
Federal Constitution from undue interference with liberty of person and
freedom of contract is visionary, wherever the law is sought to be justified as a
valid exercise of the police power... Not only the hours of employees, but the
hours of employers; could be regulated, and doctors, lawyers, scientists, all
professional men, as well as athletes and artisans, could be forbidden to fatigue
their brains and bodies by prolonged hours of exercise, lest the fighting strength
of the state be impaired.

ERORRICEET S L3 EBXROEBFTH S, LHL. BENICERAORE L%
Ko, BROEENE®IT LI L. bIIPZOEBTHELW—EWVIDTH 3,

#12. Nebbiav. New York(1934)ld. 2 DDER T, EFAZ OB+ OBEEEIO
DI AEERIRT 5 L2 ELELT, RDEIITWVD,

Then, all rights will be subject to the caprice of the hour; government by
stable laws will pass.

HAEE®EOEEE ., BRE. 26T HEFRIVEROBGRENOHICELVEFICE
ROWEF L BBHES > BEEEZETEICHE VT, Lochner#|iRD DA EFHAKLD T
[AG/NCR Ab AN
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10 AfHERE LTOoLSicHn < 5,
It seems to us that the real object and purpose were simply to regulate the
hours of labor between the master and his employees(all beiﬁg men, sul juris), in
a private business, not dangerous in any degree to morals, or in any real and
substantial degree to the health of the employees. Under such circumstances, the
freedom of master and employee to contract \;vith each other in relation to their
employment, and in defining the same, cannnot be prohibited or interfered with,
without violating the Federal Constitution.
The judgement...must be reversed....
iz, LETIOHROSNPINLEMRPIL THI, L, SOHRNBAEEE
PR - H2 2RDOFERENLBHFEIERETT OOTH B LBEHNTHEERS,

V. &9

Lochner ¥R % BAEBEDHEROSE LT 5BICBET NERALERL TH <,

Zhid, TAVAEBIETEEZOBELRICLTVWAIETH B,

T AYATHE, GREEEO VNV TEHROEN EBHEERET SREE. BEF1 4
EDHTHB, 2L T, %244 5REL “due process of law” EWIHIXENDAHT
bbb, COXFE. WMIVFERTH D, 7 AU ADHBIL, Lochner LIRIR~AICEBR L
TV, ZRIREBEDNENERIINSTH B,

EHETE. BROENE BHEIEROFETRES N, (AEOBHHICK LIEWIRYD )
EWHIXENZNEREL T B,

BEES 1RIE. AREBEBEFE 1 AFLEENL-T, b I oMEFREEDHTH
LHDEFEONTVS, Lichi->T, EONETRAFEFRIUAT, BHEICDVLTZD
THEICE > TAEOBF ELeNEINLIDIFTHRVDIL, FI IFEHFALTINE
HIfRT 5 EIITERWVWTHA D,

b & ALORTE EZRDAER. BRIZE » TR—THAL, SEAICE > CHER
INBERENHOKF ELLOKED, BREEbICmMET S, 2L TENRE L bITOKE
N L BEROILBENDNA L, BOTHOILKTE5THS S, TAKOEH) O
S, BEMICERININE LD T,

T AU AOETOELVWEHUAEAD L, BAZT AV AOREICK B LHIOFHDHR

— 57— -~
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HINBLUCAMBERIE R 5 LHDOEREHIET 5 LW H L TRWI LE#NIEE oI5, B
5, AHOREROKEZHDNOSEH VW UVNIICKELTVWDOTHA D,

ZD & 9% Z B & Lochner RO FEE . T XTEHED MR TXLA S RIERE
DEEEREUEF] ZOMAARKEEENEH L TO OB LEEN TV LD TIE
WL, EXRDY Ttamit, dREROAREEORE ERUEE) X5 2 L2105
bOTHRWTHAH, BENHEORELRS L HFFINETHS ), Ll 0
NEBGEIC bEEFERL2TANCIII S5, £ IHVNTEHBFEHHIREEI LA TS
%o

7 A Y A Tid. Lochner ¥RLIZHIFI IS I F B LIz, L L. SBURMIR
DEFEREN NEE LThwaEns,

It is interesting to note that in the 1980s, under the rubric of “law and
economics,” the assumption that individuals and corporations are equal

bargaining agents—a basic assumption of Lochner —is undergoing a revival. ‘®’

(i)

(1) BHEE SO TErWIN b “to the extent that it does not interfere with the public
welfare” LEXIN TV 3,

2) FEKEH - b—<RX b 7Y —OBEBEE FERB2E | Hp.79) D5
FIck 5,

(3) Robert F. Cushman, Cases in Constitutional Law, 8th ed., p.284.



